IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS J. CROSLEY ) G VIL ACTI ON
V.

COVPOSI TI ON ROOFERS'  UNI ON

LOCAL 30 EMPLOYEES PENSION NO. 04-5954
PLAN et al. :
VEMORANDUM
Dal zel |, J. Sept enber 29, 2005

Thormas J. Crosley sues for service credit in an
enpl oyee pension plan that Conposition Roofers Union Local 30
("Local 30") created for its enployees. Because Crosley worked
for Local 30 for only about three years, not |ong enough to
warrant pension benefits, he clains that we should credit him
wWith nore time so that he can receive them Crosley asserts
cl ai ns agai nst Local 30's Enpl oyees' Pension Plan (the "Plan" or
"Enpl oyees' Pension Plan") and the Plan's Board of Trustees (the
"Board") for breaching the Plan (Count One), breach of fiduciary
duty (Count Two), and equitable estoppel (Count Three). Before
us are the parties' cross-notions for sumrary judgnent.

Because Crosley falls outside the Plan's plain terns,
we shall grant defendants' notion for sumary judgnent as to
Count One. Because Crosley does not allege that the Plan
breached a fiduciary duty to him and because the Board and
Crosl ey dispute whether the Board (1) m srepresented facts (2) of
a material nature (3) upon which Crosley relied detrinentally, we
shall grant the Plan's notion and deny Crosley's and the Board's

notions as to Count Two. And, because Crosley's case | acks



ci rcunstances sufficiently extraordinary to justify equitable

estoppel, we shall grant defendants' notion as to Count Three.

A. Fact ual and Procedural Background

We first discuss the relationship between Local 30 and
its apprenticeship fund, four mnulti-enployer benefit funds, and
enpl oyees' pension plan. Starting with the union itself, Local
30 collectively bargains for about 1,400 roofers in Pennsylvania,
New Jersey, Del aware, Maryland, and the District of Colunbia.
Joint Stipulation of Facts ("Joint Stip.") T 6; Mem of Law in
Support of Def.s'" Mdt. for Summ Judg. ("Def.s' Mem"), at 2 &
Ex. 1. On behalf of these roofers, Local 30 -- along with area
enpl oyers represented by the Roofing Contractors Association (the
"RCA") -- created five multi-enployer training and enpl oyee
benefit funds, each designed to serve a different purpose.

Def.s' Mem, at 3-4.

Local 30 set up one of these funds, the Local 30 Joint
Apprenticeship Training Fund (the "Apprenticeship Fund"), to
train commercial roofing apprentices. |d. at 4 & Ex. 6. The
Apprenticeship Fund is regul ated by the Enpl oyee Retirenent
| ncome Security Act of 1974, Pub. L. No. 93-406, 88 Stat. 832
(1974) (codified as amended at 29 U. S.C. § 1001 et seq.)
("ERISA") and has a separate |egal existence fromLocal 30. |[d.;
Joint Stip. ¥ 8 Under an agreement and trust declaration
("Trust Docunent") Local 30 and the RCA executed, a joint

| abor / managenent board of trustees runs the Apprenticeship Fund.
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Def.s' Mem, at 4 & Ex. 6.

Local 30 and the RCA al so established four other nulti-
enpl oyer, ERISA-regul ated funds. Like the Apprenticeship Fund,
each exists separately from Local 30, and a joint
| abor/ managenent board of trustees runs each pursuant to a Trust
Docunent. 1d. at Ex. 7, 8, 9, 10. The first fund provides
nmedi cal, disability, and other health-related benefits to Local
30 menbers. |d. at Ex. 7. The second provi des pension and
retirement benefits; the third, vacation benefits; and the
fourth, defined contribution (i.e., annuity) benefits. 1d. at
Ex. 8, 9, 10. These latter four funds, hereinafter referred to
as the "Benefit Funds," all exist under separate Trust Docunents.
Id. at Ex. 7, 8, 9, 10.

Local 30 enpl oys Busi ness Agents and ot her personnel to
serve its nenbership. Def.s'" Mem, at 6. |In addition to
receiving a salary and participating in each of the Benefit
Funds, Local 30 enpl oyees al so receive an additional pension from
Local 30's Enpl oyees' Pension Plan. Joint Stip. Y1 9, 11. On
July 31, 1986, in an Agreenent and Decl aration of Trust (the
"Trust Declaration"), Local 30 fornmed a trust to safeguard the
assets of its soon-to-be-established Plan. Joint Stip., Ex. A
The next day, it established the Plan, see Def.s' Mem of Law in
Response to the Sept. 12, 2005 Order of this Court ("Def.s' Supp.
Mem "), Ex. A, and since then the Board has anmended the Plan only
once, on July 2, 1998. Joint Stip., Ex. B.

Local 30 adm nisters the Plan through a Board of
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Trustees it appoints, and, unlike the Benefit Funds, the Plan is
a singl e-enployer pension programlimted to Local 30 enpl oyees.
Joint Stip. Y 2, 3, 11, 18; Joint Stip., Ex. B { 1.09; Def.s'
Supp. Mem, Ex. A Y 1.06. To receive a nonthly pension under the
Plan, in both its original and current form one nust reach the
age of fifty and have worked as a Local 30 enployee for at |east
five years. Joint Stip., Ex. B {7 1.09; 1.10; 2.02; 2.04; 2.06;
2.07; 2.08; 2.10; 3.01; Def.s' Supp. Mem, Ex. A YT 1.06; 1.07;
2.01; 2.02; 2.03; 2.04;, 2.05; 2.06; 3.01. To calculate an

enpl oyee's nont hly pension benefit, one nust nultiply the

enpl oyee's years of Continuous Service (i.e., years working for
Local 30) by $140.00. Joint Stip. ¥ 34; Joint Stip., Ex. B
2.01; Def.s' Supp. Mem, Ex. A Y 2.08.

W now turn to plaintiff Thomas Crosley. For seventeen
years, Crosley worked as a journeyman roofer. Def.s' Mem, EX.
11, 6/3/05 Dep. of Thomas J. Crosley ("Crosley Dep."), at 10. As
a roofer, Crosley participated in each of the four Benefit Funds.
Id. at 11. 1In 1988, Crosley abandoned field work and accepted a
job with the Apprenticeship Fund as an Apprentice
Coordi nator/Instructor. 1d. at 14-15. During his three-year
tenure, Crosley received the sane fringe benefits he received as
a journeyman, i.e., participation in the Benefit Funds. 1d. at
17-109.

On March 20, 1992, at a Board of Trustees neeting, the

Benefit Funds hired Crosley as their full-time Collector. Joint



Stip. § 14; Pl.'s Dep., at 21.' As a Collector, Crosley's job
was to secure contributions owed to each benefit fund. Pl.'s
Dep., at 21-22. In his deposition, Crosley testified that,
before the March 20, 1992 neeting, his father, Joe Crosley, who
served as a Plan as well as a Benefit Fund Trustee, advised him
that becom ng a Benefit Fund Collector would entitle himto
participate in Local 30's Enployees' Pension Plan.? Pl.'s Dep.,
at 43, 45-46; see also Pl. Thomas J. Crosley's Mem of Law in
Supp. of his Mdt. for Sunm Judg. ("Pl.'s Mem"), Ex. AT 2.
Crosley also testified that he woul d not have becone a Col | ector
had the Board not offered himPlan participation. Pl.'s Mem,

Ex. AT 3. Crosley points out that the mnutes of the March 20,

! At that tinme, WIIliam Hamada, Ri chard Harvey, and John
Serke served as Managenent Trustees of the Benefit Funds, and Tom
Pedrick, Joe Crosley (plaintiff's father), and Jack Conway served
as Union Trustees. Joint Stip. ¥ 19. Tom Pedrick, Joe Crosl ey,
and Jack Conway conprised the Plan's Board. Joint Stip. { 18.

2 W reject defendants' claimthat we nmust "disregard al
hearsay statenents plaintiff offers in support of his clainms of
breach of fiduciary duty,"” i.e., the alleged out-of-court
statenments of his father and Jack Conway. Def.s' Mem of Law in
Resp. to Pl. Thomas J. Crosley's Mot. for Summ Judg. ("Def.s'
Resp."), at 10. Wiile we agree that hearsay statenents used to
support a nmotion for summary judgnment carry no wei ght unl ess
concei vably adm ssible, see, e.q., Petruzzi's |GA Supermarkets,
Inc. v. Darling-Delaware Co., 998 F.2d 1224, 1234 n.9 (3d Cr.
1993), cert. denied, 510 U S 994 (1993), the statenents Crosley
offers are not hearsay. Instead, Crosley offers the out-of-court
statenments of his father and Jack Conway as (1) words of
i ndependent | egal significance and (2) circunstantial evidence of
t hese Trustees' contenporaneous interpretations of the Trust
Decl aration. 1In any event, the out-of-court statenents could be
found to be adm ssions of a party opponent, as Crosley is suing
the Board. See Fed. R Evid. 801(d)(2)(D) (excluding from
definition of hearsay a statenent offered against a party by the
party's agent concerning a matter within the scope of
enpl oynent) .

-5-



1992 neeting noted that his "salary would be conparable to the
Uni on Busi ness Agents package.” Joint Stip. 1 16 & Ex. C
(again, Local Business Agents received two pensions, one fromthe
Benefit Funds and one from Local 30's Enpl oyees' Pension Plan).
On June 17, 1992, the Trustees of the Benefit Funds
again net, and they anended the word "conparatable [sic]"” in the
March 20, 1992 mnutes to "sane as,"” thereby providing that
Crosley's "salary would be the sanme as the Union Busi ness Agents
package." Joint Stip. 1 17 & Ex. D. After this neeting, Crosley
testified, another Plan Trustee and Benefit Fund Trustee, Jack

Conway, told himhe would "get the other pension too."® Pl.'s

3

Crosley also clains that R chard Harvey, RCA' s
Executive Director and the Enpl oyer Co-Chairmn of the Boards of
Trustees of the Benefit Funds, told himthat his enploynment with
the Benefit Funds would entitle himto service credit under Local
30's Enpl oyees' Pension Plan. Pl.'s Mem, at 4. The deposition
testinony Crosley cites, however, shows only that Harvey drafted
the portion of the nmeeting mnutes that referred to Crosley's

sal ary:

Q | just want to be clear. What, if anything, did
M. Harvey ever discuss with you regardi ng what
benefits you would receive if or when you becane a
collector?

A They're stated in the mnutes. He stated that |
woul d receive the sane -- the package the sane as the
uni on busi ness agents, salary and package.

Pl.'"s Dep., at 53 (enphasis added). Mnutes earlier in his
deposition, Crosley hinself confirnmed that Harvey never said he
woul d receive Plan benefits:

Q Is it fair to say M. Harvey never nmade any such
comrent [about Plan benefits] to you?

A | believe that's what M. Harvey was sayi ng when
he said sane as.



Dep., at 46. Despite his father's and Jack Conway's all eged
assurances, as a Collector Crosley received the sane fringe
package he received in his previous two jobs, to wt,
participation in each of the Benefit Funds but no participation
in Local 30's Enployees' Pension Plan.

I n January or February of 2000, Local 30's Board hired
Crosley as a part-tinme Business Agent and Executive Board Menber.
Joint Stip. § 27; Pl.'s Dep., at 37. Crosley split his work week
between his duties as a Collector for the Benefit Funds, to which
he woul d devote three days, and Business Agent and Executive
Board Menber of Local 30, to which he would devote two days.
Pl."s Dep., at 37. Because Crosley becane an enpl oyee of Local
30, he qualified to earn service tine under the Plan. Joint
Stip. ¥ 29. About three years later, on March 21, 2003, Crosley
was term nated as a Busi ness Agent and Executive Board Menber of

Local 30.% 1d. § 30. Because he worked for Local 30 for only

Q You are interpreting [the nmeeting m nutes]. But
did M. Harvey ever say to you, congratul ations, now
you get that other pension too?

A No, he didn't.

Q In the same way that you say your father or M.
Conway di d?

A No, he didn't.
Pl.'s Dep., at 46-47. |In any event, even if Harvey had told
Crosl ey he woul d receive service credit in Local 30's Plan, it is
undi sputed that Harvey, unlike Crosley's father and Jack Conway,
never worked for Local 30 or the Plan.

4 On March 21, 2003, Judge Van Antwerpen inposed a
Trust eeship on Local 30 because of gross financial mal practice
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about three years (i.e., fromJanuary or February, 2000 to March
21, 2003), he never qualified to receive a nonthly pension
benefit fromthe Plan.® 1d. 7 32, 33.

By working as a journeynman, Apprenticeship
Coordi nator/Instructor, and Collector, Crosley received service
credit in all of the Benefit Funds, and his pension through the
Benefit Funds is not disputed here. Instead, Crosley sues for a
second pension, on top of his existing one.

On April 2, 2003 and May 4, 2003, Crosley wote the
Benefit Funds a letter claimng he was due a Plan pension. Joint
Stip. § 35 & Ex. E. The Benefit Funds never responded. Joint
Stip. § 36. On Decenber 21, 2004, Crosley filed a conpl ai nt

and alleged crimnal activity by its then-incunbent officials.

See United Union of Roofers, Waterproofers and Allied Wrkers,
AFL-Cl O v. Conposition Roofers Union, Local 30, United Union of
Roofers, Waterproofers and Allied Wirkers, AFL-A O, G v. No. 03-
1699, 2003 W. 21250627, at *1 (E.D. Pa. Mar. 28, 2003) (Def.s'
Mem, Ex. 4). Wen Judge Van Antwer pen inposed the Trusteeship,
Local 30's parent, the International Union, the United Union of
Roof ers, Waterproofers and Allied Wrkers, AFL-CI O renoved al

of Local 30's incunmbent Business Agents and officers, one of whom
was Thonas Crosley. 1d. at *3; Def.s'" Mem, at 3.

| ncidentally, Local 30's relationship with the federa
courts is ongoing. On Decenber 20, 2004, Judge Stengel extended
the Trusteeship for an additional eighteen nonths. See McCann v.
United Union of Roofers, Waterproofers, and Allied Wirkers, G v.
No. 04-3328, 2004 W 2958434, at *1 (E.D. Pa. Dec. 20, 2004)

(Def.s' Mem, Ex. 5). 1In deciding to extend the Trusteeship,
Judge Stengel -- who succeeded Judge Van Antwerpen after his
appoi ntment to our Court of Appeals -- primarily cited the

continuing need to correct years of m smanagenent and fi nanci al
mal practice. 1d. at *7-11.

° He stopped working as a Collector for the Benefit Funds

on Novenber 20, 2003. Joint Stip. T 31
- 8-



against the Plan and its Board of Trustees.® Conpl. (Y 6-7.

After defendants answered, we convened a schedul i ng conference,

7

permtted the parties to engage in discovery, " and ordered them

to file the cross-notions for sunmary judgment before us. ®

° At present, the only Trustee is Thomas Pedrick. See

Def.s' Supp. Mem, at 2; Mem in Resp. to Pl. Thomas J. Crosley's
Mot. for Summ Judg. ("Def.s' Resp."), Ex. 2 § 1. Wile Pedrick
did happen to be a Plan Trustee in 1992, Crosley clains that

Pedri ck never said anything to himthen about Plan benefits.
Pl."s Dep., at 46; see also Def.s' Resp., Ex. 2 1Y 6-15
(declaring that neither Pedrick nor anyone el se told Crosley that
he woul d receive benefits under the Pl an).

! On May 5, 2005, Crosley filed a notion for |eave to
file an anmended conplaint. Crosley hoped to join the Benefit
Funds and their Trustees as well as add a breach-of -contract
cl ai m agai nst the preexisting defendants. On May 24, 2005, we
deni ed Crosley's notion.

In his summary judgnent nenorandum Crosley appears to
question that part of our My 24, 2005 ruling denying himleave
to sue the Plan and Board for breach of contract. See Pl.'s
Mem, at 2-3. Specifically, Crosley seens to take issue with our
conclusion that "ERI SA preenpts any state tort or contract claim
that relates to an enpl oyee benefit plan.” My 24, 2005 Order

(e).

Lest Crosley hold any m sapprehension on this
fundanmental point, it is well-settled that ERI SA preenpts state-
| aw breach-of -contract clainms. See, e.qg., ERISA. A Conprehensive

Quide 8§ 8.07, at 8-44 (Paul J. Schneider & Barbara W Freedman,
eds., Aspen Publishers 2d ed. 2003) ("The law is now quite clear
that in a sinple and straightforward acti on agai nst an enpl oyee
benefit plan or plan fiduciary for failure to pay prom sed
benefits, the participants' sole renmedy is a |awsuit under ERI SA
St ate-1 aw causes of action for breach of contract . . . are
conpletely preenpted."); Pilot Life Ins. Co. v. Dedeaux, 481 U. S.
41, 47-48, 57 (1987) (holding that ERI SA preenpted state-I|aw
breach of contract and tort clains alleging that the defendants

i mproperly processed the plaintiff's claimfor benefits under an
ERI SA-requl ated plan); Aetna Health, Inc. v. Davila, 124 S. C
2488, 2495 (2004) ("[A]lny state-law cause of action that
duplicates, supplenments or supplants the ERI SA civil enforcenent
remedy conflicts with the clear congressional intent to make the
ERI SA renedy exclusive and is therefore preenpted.").

8 Because the parties failed to produce the original

version of the Plan, i.e., the version in effect in 1992, on
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B. Legal Analysis

On Labor Day of 1974, President Gerald Ford signed
ERISA into law, enacting the first federal |egislation that
9

protected the rights of workers who earn pension benefits.

See ERISA. A Conprehensive Guide § 1.01, at 1-3 (Paul J.

Schnei der & Barbara W Freedman, eds., Aspen Publishers 2d ed.
2003). In passing ERI SA, Congress's goal was to replace the
pat chwork of state | aws regul ati ng enpl oyee benefits with a

uni form body of federal law. See N.Y. State Conference of Blue

Cross v. Travelers Ins. Co., 514 U S. 645, 656-57 (1995); Fort

Hal i fax Packing Co. v. Coyne, 482 U S. 1, 9 (1987). To

acconplish this goal, Congress gave aggri eved enpl oyees an array

Sept enber 12, 2005, we ordered themto submt additional evidence
about it. Perhaps with a shake of good |uck, defense counse
di scovered that a former Plan actuary still had a copy of the
original version, and defendants submtted it two days |ater
See Def.s' Supp. Mem, at 3 n.2 & Ex. A

9 Summary judgment is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law." Fed. R Gv. P
56(c). In resolving a notion for sumary judgnment, the Court
must draw all reasonable inferences in the nonnovant's favor,
Bartnicki v. Vopper, 200 F.3d 109, 114 (3d Gr. 1999), and
determ ne whether "the evidence is such that a reasonable jury
could return a verdict for the nonnoving party.” Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 248 (1986). \Were, as here,
t he nonnoving party bears the burden of proof at trial, the party
nmovi ng for summary judgnment nmay neet its burden by show ng that
the evidentiary materials of record, if adm ssible, would be
insufficient to carry the nonnovant's burden of proof at trial.
Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). Once the
noving party satisfies its burden, the nonnoving party must go
beyond its pleadi ngs and designate specific facts by the use of
affidavits, depositions, adm ssions or answers to interrogatories
showi ng that there is a genuine issue for trial. 1d. at 324.
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of rights to secure their benefits.

Most notable for purposes of this case, 29 U S.C 8§
1132(a)(1)(B) permts one to recover benefits due under the terns
of an enpl oyee benefit plan, and 29 U.S.C. 8§ 1132(a)(3)(B)
permts one to enforce ERISA rights. As noted earlier, Crosley
asserts three counts. In Count One he clains that, under Section
1132(a)(1)(B), he is entitled to pension benefits. He anchors
his remai ning counts on Section 1132(a)(3)(B), claimng breach of
fiduciary duty (Count Two) and equitabl e estoppel (Count Three).
We shall grant defendants' notion for summary judgnent as to the
first and third counts, and while we shall grant the Plan's
notion, we shall deny both the Board's and Crosley's notion as to

Count Two. *°

10 Because it had not escaped our attention that Crosley

failed to exhaust the Plan's adm nistrative renedies (let alone
even formally apply for benefits), on Septenber 23, 2005, we
ordered the parties to discuss whether we should dism ss
Crosley's case without prejudice. See Def.s' Supp. Mem, Ex. A
5.02; Joint Stip., Ex. BT 5.02;

General ly, one nust exhaust his or her adm nistrative
remedi es before bringing an ERISA claimto federal court. Har r ow
V. Prudential ins. Co. of Am , 279 F.3d 244, 249 (3d Cr. 2002)
(describing ERI SA's exhaustion requirenent). W nay excuse
exhaustion, however, when it would be futile. Id. at 250. Here,
it is uncontested that remanding this case woul d be pointless
because the Board woul d unquestionably deny Crosley benefits.

See Pl.'s Second Suppl enental Brief ("Pl.'s Second Supp. Mem?"),
at 4-6; Def.s' Mem of Law in Resp. to the Sept. 23, 2005 Order
of this Court ("Def.s' Second Supp. Mem"), at 1-4, 6. Further,
of the five factors courts exam ne to deci de whet her exhaustion
woul d be futile, see Harrow, 279 F.3d at 250, three heavily favor
resolving this dispute now First, Crosley diligently (al beit
not too intelligently -- to this day he still never formally
applied for benefits) pursued adm nistrative relief by witing
two letters to the Benefit Funds, one to the Enpl oyee Benefits
Security Adm nistration, and even one to his | ocal Congressman.
See Pl.'s Second Supp. Mem, Ex. A-D. Second, the Board has a

-11-



1. Count 1: Entitlenment to Pension Benefits

In Count One Crosley clains that "he was, and is, a
partici pant and a beneficiary in the Plan, he has been wongfully
denied the right to recover benefits under the Plan, and by
denying plaintiff benefits, defendants have violated 29 U S. C
Section 1132(a)(1)(B)." Pl.'s Mem, at 7-8. Under 29 U S.C. 8§
1132(a)(1)(B), a beneficiary may sue "to recover benefits due to
hi m under the terns of his plan, to enforce his rights under the
terns of the plan, or to clarify his rights to future benefits
under the terns of the plan.” Here, because Crosley falls
outside the plain | anguage of both the current and formner
versions of the Plan, we shall grant defendants' notion as to
Count One.

A claimfor benefits under Section 1132(a)(1)(B) is an
assertion of a contractual right under the Plan's terns.

Burnstein v. Ret. Account Plan for Enpl oyees of Allegheny Health

Educ. & Research Found., 334 F.3d 365, 381 (3d Gr. 2003). The

Plan's witten terns govern. |n re Unisys Corp. Retiree Meud.

Benefit "ERISA" Litig., 58 F.3d 896, 902 (3d Cr. 1995). Wen

considering a claimunder Section 1132(a)(1)(B), we nust

interpret the Plan under principles of contract |aw. Kemmerer v.

ICl Ans., 70 F.3d 281, 288 (3d Cir. 1995), cert. denied, 517 U S

fixed policy to deny benefits to people who are ineligible under
the Plan's terns. Def.s' Second Supp. Mem, at 3. Last, from
t he deposition testinony of the Plan's only current Trustee,
Thomas Pedrick, one may only infer that he (as well as his |egal
advi sors) definitively decided Crosley is ineligible for
benefits. See Pl.'s Second Supp. Mem, Ex. E, at 31-44.
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1209 (1996). Those principles nmandate that we first ook to the
pl ai n | anguage of the docunent and, if that |anguage is clear,

| ook no further. Bill Gay Enters. v. Gourley, 248 F.3d 206, 218

(3d Gr. 2001). Only if language is anmbi guous may we resort to
extrinsic evidence, which we must not use in the first instance

"to create an anbiguity where none exists." Gitzer v. CBS,

Inc., 275 F.3d 291, 298 (3d Cir. 2002) (quoting Int'l Union v.

Ski nner Engine Co., 188 F.3d 130, 145 (1999)).

Both the current and forner versions of the Plan
covered only Local 30 enpl oyees over the age of fifty who have
conpl eted five years of Continuous Service, i.e., worked for
Local 30 for five years. Joint Stip., Ex. B 1Y 1.09; 1.10; 2.02;
2.04; 2.06; 2.07; 2.08; 2.10; 3.01; Def.s' Supp. Mem, Ex. A 1Y
1.06; 1.07; 2.01; 2.02; 2.03; 2.04; 2.05; 2.06; 3.01. It is
undi sputed that Crosley did not work as a Local 30 enpl oyee for
the requisite five years, see Joint Stip. 1Y 25; 32; therefore,
he falls outside the Plan's plain terns.

Crosl ey contends that the July 31, 1986 Trust
Decl aration qualifies himfor benefits. See Pl.'s Mm, at 9-10.
Specifically, Crosley notes that, while the Trust Declaration
provi ded pension benefits for "Enployees," the Declaration did
not define "Enpl oyees" and authorized the Board of Trustees to
interpret that term See id.; see also Joint Stip., Ex. A 11
4.01, 5.01. Crosley clains that under the Trust, two Trustees,

Jack Conway and his father, construed Crosley as an "Enpl oyee[].

Pl.'s Mm, at 4, 9-10. 1In his deposition, Crosley testified
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that his father advised himthat becom ng a Collector would
qualify himto participate in the Plan. Pl.'s Dep., at 43-46.

He also testified that, after the June 17, 1992 neeting, Jack
Conway told himthat he could enroll in the Pl an. 1d. at 46.
Crosley further clains that, because the March 20, 1992 and June
17, 1992 neeting m nutes described his salary as the "sanme as”
that of Union Business Agents (who receive pensions fromboth the
Benefit Funds and the Plan), those mnutes confirmthat Crosley
also qualified for both. See Pl.'s Mem, at 9; see also Joint
Stip. 11 16-17.

Crosley's argunent fails because he cites the wong
docunent. In 1992, the 1986 Enpl oyees' Pension Plan, not the
Trust Decl aration, governed enpl oyee-benefit clainms. The Trust
Decl aration nerely established a trust to safeguard the Plan's
assets. It is the Plan's terns that detailed how to determ ne
one's eligibility. Thus, it is that docunent, not the Trust
Decl arati on, that governs whether Crosley should receive
benefits.

Even if we were to view the Trust Declaration as
operative, it would defeat Crosley's argunent. As noted earlier,
we nmust first ook to the plain | anguage of a docunent and,
only if that |anguage is unclear, consider extrinsic evidence.

Bill Gay Enters., 248 F.3d at 218. Here, while at first glance

it could appear anonmal ous that the drafters of the Trust
Decl arati on never defined "Enpl oyees,"” closer scrutiny reveals

that they did so indirectly by defining "Enployer." Under the
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Trust Decl aration, "Enployer" neans Local 30:

"Enpl oyer” shall nmean Conposition Roofers

Uni on Local 30 of the United Slate, Tile and
Conposi ti on Roofers, Danp and Wat er pr oof

Wr kers' Association, AFL-CIO and any
successor to it as a result of dissolution,
consol idation or nmerger which shall adopt the
Plan and any subsidiary or affiliate thereof
which, with the consent of the Executive
Board of the Conposition Roofers Union Local
30, shall adopt the Pl an.

Joint Stip., Ex. AT 1.01. By defining "Enployer,"” the drafters
circunscri bed the pool of eligible participants to Local 30

enpl oyees. O her parts fortify this interpretation. The
Preanbl e, for exanple, noted that "WHEREAS, the Enpl oyer w shes

to establish a defined benefit pension plan for its enployees to

be called the Conposition Roofers Union Local 30 Enpl oyees’

Pensi on Pl an, Joint Stip., Ex. A PREAMBLE (enphasis

added). By limting pension benefits to its enployees, Local 30
excluded other (e.qg., the Benefit Funds') enployees. Even the
Pl an's name, the "Conposition Roofers Union Local 30 Enployees’
Pensi on Fund," confirnms this construction. Because Crosley falls
outside the plain terms of not only the Plan but even the Trust

Decl aration, his extrinsic evidence is offered to produce

anbiguity ex ante, not to resolve it ex post.

2. Count 11: Breach of Fiduciary Duty

Crosley's nost resonant claimis Count Two. Under 29
US C 8 1132(a)(3)(B) he asserts that, by msleading himto
bel i eve he coul d get benefits under the Plan, the Board, acting

through its Trustees, breached its fiduciary duty: "[D]efendants
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breached their fiduciary duty to plaintiff by making oral
representations regarding entitlenment to beginning [ sic] earning
credit for service under the Enpl oyees' Pension Plan at the tine
of plaintiff Crosley's hiring as a Collector for the funds and
then years | ater disavowi ng those representations.” Pl.'s Mem,
at 11.

Under Section 1132(a)(3)(B), a beneficiary may sue "to
obtain other appropriate equitable relief (i) to redress [ERI SA
violations] or (ii) to enforce any provisions of this subchapter
or the terns of the plan.”

Construing this | anguage, courts have held that one may
prove breach of fiduciary duty by showing (1) the defendant's
status as an ERISA fiduciary acting as a fiduciary; (2) a
m srepresentation on the part of the defendant; (3) the
materiality of that m srepresentation; and (4) detrinental

11

reliance by the plaintiff on the m srepresentation. Daniels v.

1 In Varity Corp. v. Howe, 516 U.S. 489, 515 (1996), the
Suprenme Court held that a group of beneficiaries who were denied
benefits under an ERI SA plan could bring an individual action for
breach of fiduciary duty under Section 1132(a)(3)(B). Courts of
Appeal s, as well as district courts in our Circuit, have split
over whether Varity permts a plaintiff who has been deni ed
benefits to bring a sinultaneous Section 1132(a)(1)(B) action for
benefits and a Section 1132(a)(3)(B) action for breach of
fiduciary duty. Conpare, e.qg., Katz v. Conprehensive Pl an of
Goup Ins., 197 F.3d 1084, 1088-89 (11th G r. 1999) (holding that
one cannot bring both actions sinmultaneously); Rhorer v. Raytheon

Eng'rs & Constructors, Inc., 181 F.3d 634, 639 (5th Gr. 1999)
(same); Wald v. Southwestern Bell Corp. Custontare Med. Plan, 83
F.3d 1002, 1006 (8th G r. 1996) (same), and EmI| v. UNUM Life
Ins. Co. of Am, G v. No. 02-2019, 2003 W 256781, at *2 (M D
Pa. Feb. 5, 2003) (sane), with Larocca v. Borden, Inc., 276 F.3d
22, 28 (1st Gr. 2002) (holding that one nmay assert both actions
simul taneously); Devlin v. Enpire Blue Cross & Blue Shield, 274
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Thomas & Betts Corp., 263 F.3d 66, 73 (3d Cr. 2001); see also |

re Unisys Corp. Retiree Med. Benefit "ERISA" Litig., 57 F.3d

1255, 1264 (3d Cr. 1995 ("[When a plan adm nistrator
affirmatively m srepresents the terns of a plan . . . the plan
adm ni strator has breached its fiduciary duty to individual plan
partici pants and beneficiaries."). Here, material issues of fact
prevent us fromdeciding all four elenents; consequently, we
shall deny both notions as to Count Two.

At the threshold, Crosley has pointed to no evidence
suggesting, let alone even attenpted to argue, that the Plan
itself breached a fiduciary duty to him See Pl.'s Mem, at 11-
13, 14 ("Here, there is no question that the Board of Trustees of
t he Enpl oyees Pension Plan is the nanmed fiduciary and the
Trust ees have an ongoing continuing fiduciary duty to
plaintiff."). This warrants sunmary judgnent in the Plan's favor
as to Count Two.

Moving to Crosley's clai magainst the Board and
beginning with the first elenment -- fiduciary status -- the Board
contends that it was not acting as a plan fiduciary when Joe
Crosl ey and Jack Conway told Crosley he would receive benefits.

A reasonabl e fact-finder could conclude otherwise. 29 US. C 8§

1002(21) (A) (iii) defines "fiduciary" to include one who "has any

F.3d 76, 89-90 (2d Cir. 2001) (sane); and Doyle v. Nationw de
Ins. Cos. & Affiliates Enployee Health Care Plan, 240 F. Supp. 2d
328, 349-50 (E.D. Pa. 2003) (sane). Because we have granted
sumrary judgnent as to Count One, in which Crosley clains
benefits under Section 1132(a)(1)(B), this issue is beyond the
scope of this Menorandum
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di scretionary authority or discretionary responsibility in the
adm ni stration of a[n enployee benefit] plan.” Here, the Plan
conferred on "The Board . . . [the] authority to control and
manage the operation and adm nistration of the Plan and .

[to] be the naned fiduciary of the Plan. . . ." Def.s' Supp
Mem, Ex. A Y 5.01. The Board, an artificial entity, acts

t hrough human agents, i.e., Trustees. By authorizing the Board
to adm nister the Plan, Local 30 functionally enpowered the
Trustees to do just that. A reasonable fact-finder could thus
infer that Joe Crosley and Jack Conway exercised the discretion
attendant to their admnistrative powers when they, according to
Crosl ey, construed the Plan so that it would cover himand then
advi sed hi mabout their interpretation -- knowing he would rely
on their words. See Pl.'s Dep., at 43-46.

Turning to the renmaining el enents of breach of
fiduciary duty -- msrepresentation, materiality, and detrinental
reliance -- material issues of fact preclude summary judgnent.
First, while Crosley testified that his father and Jack Conway
m srepresented that he would qualify for the Plan, see Pl.'s
Dep., at 43-46, defendants contest this account. See Def.s'
Resp., at 15 & Ex. 2 Y 6-15. |If, as Crosley alleges, his father
and Conway really predicted he could enroll in the Plan, they
conspicuously failed to enroll himover the next eight years.
Despite having the power to enroll Crosley, neither did, and on
this basis alone a reasonable fact-finder could conclude that

Crosl ey m spercei ved what happened. Further, Thonas Pedri ck
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averred that the Board never told Crosley he could qualify, which

tends to confirm defendants' account. See Def.s' Resp., Ex. 2 11
6- 15.

Two ot her fiduciary-breach elenents -- materiality and
detrinmental reliance -- hinge on whether Crosley would have taken

the Collector job irrespective of his father's and Conway's

al l eged m srepresentations. Crosley clains that had his father
and Conway not told himhe would qualify for the Plan, he woul d
not have taken the job. See Pl.'s Mem, Ex. A f 3. Defendants
cl ai motherw se and point to deposition testinony suggesting that
Crosl ey woul d have taken the job no matter what. See Pl.'s Dep.,
at 44, 50.

Before turning to equitable estoppel, we nust address
two final issues regarding Count Two. First, defendants argue
that Crosley may not assert Count Two agai nst the Board of
Trustees. Instead, they claim he nay assert it just against Joe
Crosl ey and Jack Conway, the only individuals the evidence
suggests msled Crosley. This argunent is faulty because the
Plan, as it existed in 1992, listed the "Board" as the only
"Named Fiduciary." Def.s' Supp. Mem, Ex. A Y 5.01. Thus, a
reasonabl e fact-finder could conclude that Joe Crosley and Jack
Conway directly acted as the "Board" when they told Crosley he
woul d receive benefits. See Hamlton v. Carell, 243 F.3d 992,

1001-02 (6th Cir. 2001) (distinguishing direct liability from
derivative liability). Aternatively, respondeat superior

liability attaches in the ERI SA context when an agent breaches
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his fiduciary duty while acting in the course and scope of

enpl oynent. |d. at 1002; see also Kling v. Fidelity Mynt. Trust

Co., 323 F. Supp. 2d 132, 146-47 (D. Mass. 2004) (collecting
federal cases that applied respondeat superior to ERI SA breach-
of -fiduciary-duty clains and then itself endorsing the theory).
Because the Pl an gave Joe Crosley and Jack Conway the "authority
to control and manage the operation and adm nistration of the
Plan," Def.s' Supp. Mem, Ex. A Y 5.01, and because Crosley
testified that, in this capacity, they interpreted the Pl an and
advi sed him he woul d receive benefits, a reasonable fact-finder
could infer they were acting in the scope of their enploynent.
Moving to the other issue, defendants claimthat Count
Two is tine-barred. 29 U S. C. § 1113 sets the limtations period
for breach of fiduciary duty clains under ERI SA:
No action may be comenced under this subchapter
with respect to a fiduciary's breach of any
responsi bility, duty, or obligation under this part, or
with respect to a violation of this part, after the
earlier of--

(1) six years after

(A) the date of the last action which
constituted a part of the breach or violation, or

(B) in the case of an omi ssion, the |atest
date on which the fiduciary could have cured the breach
or violation, or
(2) three years after the earliest date on which
the plaintiff had actual know edge of the breach or
viol ation.
Id. (enphasis added). Defendants, who carry the burden of proof,

see Richard B. Roush, Inc. Profit Sharing Plan v. New Eng. Mit.
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Life Ins. Co., 311 F.3d 581, 585 (3d Cr. 2002), argue that,

under Section 1113(a)(2), Crosley knew about the breach or
violation in 1993. Defendants point out that Crosley testified
that he knew ERI SA pl ans nust annual |y di ssem nate sunmary annua
reports to all participants. See Pl.'s Dep., at 30-32. They

al so underscore that, from 1992 to 2003, Crosley received sunmary
annual reports fromthe Benefit Funds, Joint Stip., at 37, but
that, during this period, he never received one fromthe Plan.
See Pl.'s Dep., at 30. Therefore, defendants argue, back in 1993
Crosl ey should have known he had a claimfor breach of fiduciary
duty.® See Def.s' Supp. Mem, at 8-10.

To trigger the three-year limtations period, one nust
prove "that the claimant knows that he has a cause of action
under ERI SA, which includes "actual know edge' of harminflicted
or harnful consequences.” Richard B. Roush, 311 F.3d at 587.

Here, issues of material fact preclude us fromentering sumary

judgnent on this ground. See, e.dg., Buccino v. Continental

Assurance Co., 578 F. Supp. 1518, 1524 (S.D.N. Y. 1983) (hol ding

that factual dispute precluded entry of summary judgnent on

l[imtations grounds). As a prelimnary matter, one could find

12 A sounder argunment woul d have been for defendants to
argue that, under Section 1113(a)(1)(A) & (B), the thrust of
Crosley's claimis that the Board affirmatively m sled him
(rather than omtted to enroll him. This, in turn, would
trigger Section 1113(a)(1)(A), under which Crosley could have
argued that the "date of the last action which constituted a part
of the breach or violation" was June 17, 1992, when, after the
Benefit Funds neeting, Jack Conway allegedly assured Crosley he
woul d receive Plan benefits. See Pl.'s Dep., at 46.
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that Crosley's failure to sue for breach of fiduciary duty unti
2004 undercuts defendants' claimthat he knew he coul d sue back
in 1993. Mreover, a reasonable fact-finder could conclude that
Crosley did not actually know he could sue for breach of
fiduciary duty until 2003 when, having just received the Plan's
summary annual report, he first communicated to others that he
bel i eved he deserved benefits, i.e., he sent the April 2, 2003

and May 4, 2003 demand letters. See Joint Stip., Ex. E

3. Count 111: Equitable Estoppe

Under 29 U.S.C. 8 1132(a)(3)(B), one nmay recover
benefits under an equitable estoppel theory by establishing (1) a
mat erial msrepresentation, (2) reasonable and detri nental
reliance on the m srepresentation, and (3) extraordinary

ci rcumst ances. Int'l Union, United Autonpbile, Aerospace, &

Agricultural | nplement Wrkers of Am, U A W v. Skinner Engi ne

Conp., 188 F.3d 130, 151 (3d Gir. 1999).

Because Crosley's case |acks circunstances necessary to
make them extraordi nary, we shall grant defendants' notion as to
this Count.®™ To show extraordinary circunstances, one mnust
produce evidence of "'affirmative acts of fraud or simlarly
i nequi t abl e conduct by an enployer, . . . msrepresentations that

arise[] over an extended course of dealings between parties,

13 Li ke Count Two, Crosley again points to no evidence and
makes no attenpt to press his equitabl e estoppel claimagainst
the Plan; thus, even if extraordinary circunstances existed, we
woul d nonet hel ess grant summary judgnment in the Plan's favor as
to Count Three.
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[or] the vulnerability of particular plaintiffs.” 1d. at 152
(quoting Kurz v. Philadelphia Elec. Co., 96 F.3d 1544, 1554 (3d

Cr. 1996), cert. denied, 522 U S. 913 (1997)).

Here, Crosley argues that the circunstances are
extraordi nary because "the Trustees nmade representations
regardi ng the Enpl oyees Pension Plan, which induced plaintiff to
act and accept enpl oynent, which he would not ot herw se have
accepted.” Pl.'s Mem, at 17. At base, Crosley's claimfor
equi t abl e estoppel adds nothing to his fiduciary breach claim
He points to no evidence that woul d support an inference of
affirmative acts of fraud or simlarly inequitable m sconduct,

m srepresentations that arose over an extended course of dealing
between the parties, or particular vulnerabilities that reduced
Crosl ey's bargai ni ng power.

In fact, the two cases Crosley cites denonstrate just

how far his case is froman extraordinary one. In Curcio v.

John Hancock Mut. Life Ins. Co., 33 F.3d 226 (3d Cir. 1994), Ms.

Curcio, the w dow of a deceased physician, sued her husband's
enpl oyer, Capital Health, and his insurer to recover additional
acci dental death and di snenbernment ("AD & D') benefits. 1d. at
229. Before Dr. Curcio died, Capital Health (which owned the
hospital in which he had worked) held group neetings for its
enpl oyees in which it represented that enpl oyees could buy
suppl enental AD & D coverage. 1d. Although Dr. Curcio bought
t he maxi num anmount of avail abl e coverage, after he died the

i nsurer argued that enployees in his position never had the
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opportunity to buy the supplenental AD & D coverage. [|d. at 230.
Upon Dr. Curcio's death, Capital Health reassured Ms. Curcio
that she would receive the additional AD & D benefits, argued to
the insurer that additional AD & D benefits were included in the
pl an, and even encouraged Ms. Curcio to sue the insurer. |d.
Once she commenced a |l awsuit, Capital Health -- out of the blue -
- had a change of heart. 1d. n.4. It recanted its position and
began arguing, like the insurer, that no one ever offered Dr.

Curcio the supplenental insurance. [d. at 230 n. 4.

On this record, our Court of Appeals held that Ms.
Curcio could prevail at trial on an equitable estoppel theory.
Id. at 235-38. Key to its holding was the Court of Appeals's
concl usion that a reasonable fact-finder could find extraordinary
circunstances. |d. at 238. In so concluding, the Court of
Appeal s enphasi zed that, over and above the "hospital
m srepresenting the type of coverage for which recipients could
enroll,"” Capital Health added fuel to Ms. Curcio' s anguish by
"first confirmng the coverage [she] expected and then
di scl ai m ng that such protection would be forthcomng.” [d. In
the face of such a "tragic" |oss, the panel reasoned, "there is a
certain degree of solace in knowi ng that financial woes are not
on the horizon." |d. Moreover, the roller coaster did not stop
there. Capital Health supported Ms. Curcio's claimto the point
of repeatedly urging the insurer to pay and encouragi ng her to
sue, even offering to pay her legal fees. 1d. By "[s]onewhere
along the way . . . [having] a change of heart," our Court of
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Appeal s reasoned, Capital Health added to Ms. Curcio's
suffering. 1d. See also Kurz, 96 F.3d at 1553 (suggesting that

the circunstances in Curcio were extraordinary because the record
denmonstrated a network of m srepresentations that arose over an
extended course of dealing between the parties and because of

Ms. Curcio's vulnerabilities).

In the second case Crosley cites, Smth v. Hartford

Ins. Goup, 6 F.3d 131 (3d Cr. 1993), Ms. Smth, a nurse, who,

like Dr. Curcio, worked in a hospital, suffered a cerebral
henorrhage that required continuous care in a skilled nursing
facility. 1d. at 133. The hospital's group health insurance
policy covered all of Ms. Smth's care. 1d. Wen the hospital
switched to a self-insured plan, however, M. Smith enrolled his
wife in the plan based on (1) two presentations by the hospital
personnel director in which she assured | arge groups that al
benefits would remain intact under the new plan and (2) two
conversations in which the same director personally assured M.
Smth that his wife's coverage would continue in full force. I d.
at 133-34. \Wen the new plan refused to cover Ms. Smth's
costs, the Smths sued, claimng that but for the hospital's

m srepresentations, they could have retained the skilled nursing
care coverage provided under the forner policy. [Id. at 137. The
district court granted summary judgnment on the Smiths' equitable

estoppel claim 1d. at 135.

Qur Court of Appeals reversed that part of the district
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court's order. [d. at 142. In explaining why the Smths could
prevail on their equitable estoppel claim the Court of Appeals

enphasi zed that a reasonable fact-finder could find extraordinary

circunstances. |d. at 142. Mst notably, the hospital's
m srepresentations were not isolated but repeated. 1d. at 142.
Not only did the hospital's personnel director twice tell large

groups that all benefits would remain intact under the new pl an,
id. at 134, but she also twice assured M. Smth that his wife's

full coverage would continue. |d. See also Kurz, 96 F.3d at

1553 (suggesting that extraordinary circunstances existed in
Smth because of the "network of m srepresentations that ar[ose]
over an extended course of dealing between parties”). Qur Court
of Appeals also found that one could find the circunstances
extraordi nary because M. Smith diligently pursued accurate
answers regarding his wfe's coverage and because of the imense

coverage expenses at stake. 6 F.3d at 142. See also Kurz, 96

F.3d at 1553 (suggesting that extraordi nary circunstances al so
existed in Smth because the Smths were particularly

vul ner abl e).

In both Curcio and Smith, our Court of Appeals
enphasi zed that, over and above the m srepresentations about

whi ch they conpl ained, the plaintiffs pointed to evidence show ng

that the hospitals acted egregiously. In Curcio, the hospita
strung Ms. Curcio along -- assuring her that everything would
work out -- and then abruptly turned its back on her. In Smth,

t he hospital repeatedly msled M. Smth about an issue of great
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significance, his wfe's nedical coverage. Unlike the plaintiffs
in Curcio and Smith, Crosley points to nothing over and above two

al l eged m srepresentations.

Even nore conpelling, while Ms. Curcio and M. Snmith
were naifs in the ERISA world, Crosley was a seasoned veteran.
During his eleven years as a Collector, Crosley attended Benefit
Funds neetings in which Trustees woul d di scuss (anmong ot her
t hings) the legal requirenents of enployee benefit plans. Pl.'s
Dep., at 31. A reasonable person in Crosley's shoes woul d deduce
fromthose discussions that, (1) because all participants nust
receive a sunmary annual report for each benefit plan in which
they are enrolled, and (2) because he hadn't been receiving one
fromthe Plan, he must not have been enrolled in the Plan. 1In
short, Crosley's hands-on experience with enpl oyee benefits
enabled himto protect his interests nore effectively than, say,
Ms. Curcio and M. Smth; hence, unlike them Crosley was not

vul ner abl e.

C. Concl usi on

For the above reasons, we shall deny plaintiff's notion
for summary judgnent, grant the Plan's notion, and grant the
Board's notion as to Count One and Count Three. An Order

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS J. CROSLEY ) G VIL ACTI ON

COVPCSI TI ON ROOFERS UNI ON :
LOCAL 30 EMPLOYEES PENSI ON : NO. 04-5954
PLAN et al. )

ORDER

AND NOW this 29th day of Septenber, 2005, upon
consi deration of the parties' joint stipulation of facts (docket
entry # 12), defendants' notion for summary judgnment (docket
entry # 14), plaintiff's response (docket entry # 17),
plaintiff's notion for summary judgnment (docket entry # 15),
def endants' response (docket entry # 18), plaintiff's reply
(docket entry # 19), defendants' first suppl enmental menorandum
(docket entry # 22), plaintiff's first suppl enmental menorandum
(docket entry # 23), defendants' second suppl enental menorandum
(docket entry # 26), and plaintiff's second suppl enent al
menor andum (docket entry # 25), and for the reasons enunciated in

t oday' s Menmorandum it is hereby ORDERED that:
1. Plaintiff's notion for summary judgnment is DEN ED;

2. Def endant Conposition Roofers Union Local 30

Enpl oyees' Pension Plan's notion for summary judgnent is GRANTED;

3. Def endant Board of Trustees of Conposition Roofers

Uni on Local 30 Enpl oyees' Pension Plan is GRANTED as to Count One



and Count Three of the conplaint;

4. The remai ning parties shall by October 7, 2005
SUBMT their pretrial materials in accordance with the Court's

Standi ng Order (attached) for nonjury trials; and

5. A nonjury trial, not to exceed two days' duration,
shal | COMMENCE after Cctober 10, 2005 on twenty-four hours'

tel ephonic notice in Courtroom 10B

BY THE COURT:

Stewart Dal zel |, J.
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